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A SHORTENED STATUTORY PERIOD FOR REPLY IS SET TO EXPIRE 3 MONTH(S) FROM 
THE MAILING DATE OF THIS COMMUNICATION. 

- Extensions of time may be available under the provisions of 37 CFR 1 .136(a). In no event, however, may a reply be timely filed 
after SIX (6) MONTHS from the mailing date of this communication. 
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earned patent term adjustment. See 37 CFR 1.704(b). 
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DETAILED ACTION 

1. Claims 1-7 are pending in the application. 

Claim Rejections - 35 USC§ 112 

2. The following is a quotation of the second paragraph of 35 U.S.C. 1 12: 

The specification shall conclude with one or more claims particularly pointing out and distinctly claiming the 
subject matter which the applicant regards as his invention. 

3. Claims 1-7 are rejected under 35 U.S.C. 112, second paragraph, as being indefinite for 
failing to particularly point out and distinctly claim the subject matter which applicant regards as 
the invention. 

The term "generally comprising" in claim 1 is unclear and renders the claims vague and 
indefinite. It is unclear if Applicant is positively claiming all the limitations that follow this 
phrase or if Applicant is merely optionally claiming. The word "generally" implies that the 
cushion does not always have to comprise everything listed. 

The term "foaming material EVA" in claims 6 and 7 is unclear and renders the claims 
vague and indefinite. It is unclear is Applicant is claiming a foam material such as EVA or if 
Applicant is claiming foamed EVA. Furthermore, it is unclear what "EVA" stands for, i.e. 
ethylene vinyl acetate, extra vehicular active, etc. 

Claim Rejections - 35 USC § 102 

4. The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that form the 
basis for the rejections under this section made in this Office action: 
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A person shall be entitled to a patent unless - 

(b) the invention was patented or described in a printed publication in this or a foreign country or in public use or on 
sale in this country, more than one year prior to the date of application for patent in the United States. 

5. Claims 1-3 are rejected under 35 U.S.C 102(b) as being anticipated by Oakley (U.S. 
Patent No. 4,864,740). 

Oakley discloses a hygienic shoe insole that includes an antimicrobial, fragrant and odor- 
absorbing agent (col. 1, lines 7-10). 

Regarding Applicant's claim 1, Oakley discloses a cushion fabric (shoe insole, col 1, line 
7) generally comprising a first breathable layer (top layer or bottom layer, col 2, lines 9-12\ a 
filter layer (composite layer, col 2, line 11) and a second breathable layer (top layer or bottom 
layer, col 2, lines 9-12). The first and second breathable layers are non-woven fabrics (col 1, 
lines 39-47) and the filter layer contains active carbon (col 3, lines 9-11). 

The limitation "the three layers being integrally combined together to form the cushion 
fabric by hot pressing approach ..." is a method limitation and does not determine the 
patentability of the product, unless the process produces unexpected results. The method of 
forming the product is not germane to the issue of patentability of the product itself, unless 
Applicant presents evidence from which the Examiner could reasonably conclude that the 
claimed product differs in kind from those of the prior art. MPEP 2113. Furthermore, there does 
not appear to be a difference between the prior art structure and the structure resulting from the 
claimed method because Oakley discloses a cushion fabric generally comprising a first 
breathable layer, a filter layer and a second breathable layer. 
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Regarding Applicant's claims 2 and 3 , Oakley discloses that the cushion further 
comprises an adhesion layer {adhesive, col. 4, lines 55-56) attached to either the first or second 
breathable layer {bottom layer, figure 2). 

Claim Rejections - 35 USC § 103 

6. The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set forth in 
section 102 of this title, if the differences between the subject matter sought to be patented and the prior art are 
such that the subject matter as a whole would have been obvious at the time the invention was made to a person 
having ordinary skill in the art to which said subject matter pertains. Patentability shall not be negatived by the 
manner in which the invention was made. 

7. Claims 1-7 are rejected under 35 U.S.C. 103(a) as being unpatentable over McBarron 
(U.S. Patent No. 4,438,573) in view of Oakley. 

Regarding Applicant's claim 1, McBarron discloses a ventilated athletic shoe {title) 
comprising an adhesion layer {slip sole, col. 3, line 41) and a cushion {insole, col 3, line 33). 

McBarron fails to disclose the cushion generally comprising a first breathable layer, a 
filter layer and a second breathable layer. 

Oakley discloses a cushion fabric {hygienic shoe insole) that includes an antimicrobial, 
fragrant and odor-absorbing agent {col. 1, lines 7-10). 

Oakley discloses that the cushion fabric {shoe insole, col. 1, line 7) generally comprising 
a first breathable layer (top layer or bottom layer, col. 2, lines 9-12), a filter layer (composite 
layer, col. 2, line 77) and a second breathable layer (top layer or bottom layer, col. 2, lines 9-12). 
The first and second breathable layers are non-woven fabrics (col. 1, lines 39-47) and the filter 
layer contains active carbon (col 3, lines 9-11). 
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The limitation "the three layers being integrally combined together to form the cushion 
fabric by hot pressing approach ..." is a method limitation and does not determine the 
patentability of the product, unless the process produces unexpected results. The method of 
forming the product is not germane to the issue of patentability of the product itself, unless 
Applicant presents evidence from which the Examiner could reasonably conclude that the 
claimed product differs in kind from those of the prior art. MPEP 2113. Furthermore, there does 
not appear to be a difference between the prior art structure and the structure resulting from the 
claimed method because Oakley discloses a cushion fabric generally comprising a first 
breathable layer, a filter layer and a second breathable layer. 

McBarron and Oakley are analogous because disclose shoes. 

It would have been obvious to one of ordinary skill in the art at the time of the invention 
to use Oakley's insole as McBarron's insole in order to make McBarron's shoe more hygienic. 
One of ordinary skill in the art would have been motivated to Oakley's insole because it includes 
an antimicrobial, fragrant and odor-absorbing agent (Oakley col 1, lines 7-10). It is desirable to 
have an insole with an antimicrobial, fragrant and odor-absorbing agent because it will help the 
shoe not to smell bad for the consumer. 

Regarding Applicant's claims 2 and 3, the combination of McBarron and Oakley 
discloses that the cushion further comprises an adhesion layer (McBarron, slip sole, col. 3, line 
41) attached to either the first or second breathable layer (Oakley, top layer or bottom layer, col 
2, lines 9-12). 
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Regarding Applicant's claims 4 and 5, McBarron discloses wherein the adhesion layer is 
defined with plural gas holes, each paired neighboring gas holes are connected by a groove 
respectively {col 3, lines 41-60 and figure 5). 

Regarding Applicant's claims 6 and 7, McBarron discloses the adhesion layer is made of 
foaming material EVA, since reference discloses that all the pieces of the shoe are made of a 
resilient sponge material {col 4, lines 36-37) such as ethylene vinyl acetate (EVA) sponge {col 
2, lines 59-60). 



8. Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Alicia Chevalier whose telephone number is (571) 272-1490. 
The examiner can normally be reached on Monday through Friday from 8:00 am to 4:00 pm. N 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Harold Pyon, can be reached on (571) 272-1498. The fax phone number for the 
organization where this application or proceeding is assigned is 703-872-9306. 

Information regarding the status of an application may be obtained from the Patent 
Application Information Retrieval (PAIR) system. Status information for published applications 
may be obtained from either Private PAIR or Public PAIR. Status information for unpublished 
applications is available through Private PAIR only. For more information about the PAIR 
system, see http://pair-direct.uspto.gov. Should you have questions on access to the Private PAIR 
system, contact the Electronic Business Center (EBC) at 866-217-9197 (toll-free). 



Conclusion 




Alicia Chevalier 
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